
WHAT MIGHT BREXIT MEAN FOR UK PENSIONS 
REGULATION IN THE MEDIUM TERM?

Following the Prime Minister’s announcement of a Great Repeal Bill we now know that all EU legislation 
in force on the date the UK formally leaves the EU will be enshrined in UK law, to be reviewed, amended 
and repealed at leisure. The Great Repeal Bill will also repeal the European Communities Act 1972, which 
in turn abolishes the supremacy of the European Court of Justice.
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This is a fast moving area - we are monitoring developments closely and will continue updating this 
note as the picture becomes clearer. Further practical information to assist pensions scheme trustees 
in identifying post-EU referendum actions in the short term can be found in our Brexit Checklist  
(https://goo.gl/Vgi2G6).
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IORP II – EU pensions directive
IORP II is expected to be adopted by the EU before 
Brexit is triggered so, with no obvious reason why it 
should be singled out for early repeal, we expect that 
the UK will be obliged to implement it. IORP II would 
have a significant impact on UK pension schemes. For 
example, there is a requirement to appoint two new 
roles – a risk manager and an internal auditor - as well 
as an effective requirement to take ESG factors into 
account on investment decisions. 

Cross-border schemes
Current EU rules allow pension schemes to operate 
across EU borders and specify the requirements for 
doing so. It is unclear whether or not this may continue 
post Brexit. Our reading is that there would be nothing 
to stop the Irish and UK governments agreeing Anglo-
Irish schemes, currently the most common type of EU 
cross-border scheme, may continue, but the position 
is uncertain. Similar considerations would apply if 
Scotland were to leave the UK and remain in the EU.

Equalising pensions for the 
effect of unequal GMPs
Much of UK sex equality law comes from the EU. It may 
be that these laws can be changed post Brexit so that 
UK pension schemes are expressly relieved of the need 
to address GMP inequalities, although this might be hard 
to achieve retroactively. The best hope for a resolution 
to this issue may be that the UK government provides a 
workable ‘GMP conversion’ solution regardless of Brexit.

Unisex annuities
Since 2012, UK insurers have not been able to use 
gender as a factor when pricing individual annuities 
because of EU law. This is an area where the UK 
government might be minded to abolish the EU 
requirement in due course.

TUPE
Some of the pension protections when employees 
are transferred between businesses are uncertain 
or onerous. This is another area of law that has the 
potential to be reviewed post Brexit. From a pensions 
standpoint, leaving the EU would open up the prospect 
of the UK government being able to clarify the scope 
of the occupational pension scheme exemption in 
TUPE.

PPF rules
The benefit design of the Pension Protection Fund 
is constrained by EU law and is currently being 
challenged in the European Court of Justice. Leaving 
the EU may permit more flexibility in the PPF rules in 
future.

VAT on pension costs
VAT is an EU tax, so Brexit may enable changes to 
UK VAT. This adds to the current uncertainty about 
the VAT treatment of pension costs which is awaiting 
confirmation from HM Revenue and Customs following 
European Court of Justice rulings.

Domicile of investment funds
UK pension schemes often invest in funds that are 
domiciled elsewhere in the EU, for example Ireland 
and Luxembourg. Post Brexit, it is possible that 
UK schemes may need to revisit their investment 
arrangements to ensure that their chosen fund 
structures and domiciles remain fit for purpose. 


