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    News Alert 2016/03 
25 July 2016 

DB pensions and their role in the end of BHS  

 At a glance 

After a series of well-publicised hearings and the gathering of much evidence, the 
MPs investigating the events leading up to the demise of BHS have published a 
report setting out their findings.  In this News Alert we examine the role that the 
company’s two defined benefit pension schemes played as the events unfolded 
and assess whether there are any wider lessons that can be learned from a 
pensions regulatory perspective. 

The Detail 

On 25 July 2016, the Work and Pensions and Business, Innovation and Skills Select 
Committees published the findings arising from their joint inquiry into BHS that was 
launched in April. 

Their hard-hitting report focuses on the role played by key individuals on the corporate 
side, such as Sir Philip Green and Dominic Chappell, along with their “respective 
directors, advisers and hangers-on”, all of whom the MPs say are culpable for having 
“got rich or richer off the back of BHS”. 

By contrast the MPs have little to say about the role played by the trustees of the two DB 
pension schemes and their advisers.  There is some criticism of the Pensions Regulator. 

From a pensions perspective the chronology of the events can conveniently be taken in 
four sections.  

1. The growth of the DB deficits 

The health of the two DB schemes declined with each successive valuation during 
Sir Philip Green’s tenure.  The schemes had a combined surplus on an ongoing basis of 
£43m when he bought BHS in 2000 and a combined deficit of £345m when he sold it in 
2015.  The buyout position was much worse, with an estimated £571m deficit in 2015. 

In their report, the MPs focus solely on the inadequacy of the employer contributions.  
However, many DB schemes saw surplus turned into deficit over this period.  It is likely 
that there were other factors at play too, such as poor investment returns, the need to 
move to a more prudent approach to scheme funding following the Pensions Act 2004 
and the requirement to further strengthen the actuarial assumptions as the employer’s 
covenant weakened.  Nevertheless, after 2006 (when the deficits first emerged), the 
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sponsor was unwilling to pay anything like adequate employer contributions.  It was also 
unwilling to grant security over any of the property portfolio – seemingly first requested 
after the 2009 valuation.  It also appears that the Pensions Regulator was slow to react 
to the deteriorating situation.  The MPs rightly note that the 23 year recovery period that 
followed the 2012 valuation was extraordinary, but it took the Regulator four months to 
ask for further information on this proposal which in turn had been submitted late.  
Apparently, 23 years did not set off alarm bells in Brighton. 

Comment 

It is not clear from the MPs’ report how strongly the trustees pressed their claim for 
greater corporate support once the deficit became significant in 2009, but it seems 
that the Regulator did not provide any meaningful assistance to the trustees at this 
point.  Although BHS on its own was, by then, not in a position to support the DB 
schemes, the wider corporate group was, but chose not to.  It does seem that a more 
assertive trustee body backed up by a more responsive Regulator could have 
resulted in some mitigations being put in place, despite the presence of a 
dominating personality.  This in turn could have served the schemes well as events 
subsequently unfolded, but higher contributions over a shorter period, would not in 
themselves have made much difference to the final outcome. 

2. Attempts to cut back the schemes’ benefits 

By late 2013 Sir Philip Green had determined that a “restructuring” of the DB pension 
schemes would be necessary as part of a solvent restructuring of BHS.  “Project Thor”, 
as the proposed solvent restructuring of the BHS business was known, also included 
writing off intra-group BHS debts and renegotiating with landlords and suppliers.  This 
plan was presented to the new chairman of the trustees in January 2014. 

The DB pensions were generous – 1/60ths accrual prior to 1 January 2006, retirement 
age of 60 and RPI-linked increases, and delivered to a workforce predominantly on low 
wages.  But as a result of the schemes falling into deficit a number of actions had been 
taken from 2005 onwards, culminating in the schemes’ closure to accruals in 
August 2009. 

Under Thor, those scheme members whose benefits were valued at not more than 
£18,000 would be offered the chance to take their benefits as a winding up lump sum 
(WULS), whilst those who chose not to, or could not, would be transferred into a new 
scheme that provided benefits inferior to what they had accrued, but better than what 
would be provided by the Pension Protection Fund if BHS became insolvent.  (Amongst 
other things this involved stripping out nearly all of the pension increases that were due 
on pre-6 April 1997 benefits, with a consequential re-pricing downwards of the WULS 
terms.)  Taveta, the company that owned BHS, would make a one-off contribution of 
£54m. 
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Initially, the intention was to achieve the transfer into the new scheme through a 
certificate of “broad equivalence” to be given by the Scheme Actuary, but when 
(unsurprisingly) this was dropped, a variation on the above was arrived at.  Transfer was 
optional under the new plan, but those who chose to stay put would shortly find that their 
scheme would go into the PPF (after a manufactured insolvency event).  This new plan 
required the consent of both the Pensions Regulator and the PPF. 

Just over seven months passed from informing the trustees before the company decided 
to “pause” Project Thor, during which insufficient information was made available to the 
Pensions Regulator, via the trustees and no formal proposal to effect the necessary 
“regulated apportionment arrangement” was submitted to it. 

Comment 

The DB compromise could potentially have succeeded, but it clearly needed more 
time and it certainly needed more information to be supplied to the Pensions 
Regulator.  All it received was a proposal in draft that lacked key financial data.  It 
is also far from clear whether the scale of the compromise being proposed in 
relation to individual members was tested – in simple terms the MPs say that the 
members were expected to take three-quarters of the pain. 

What was being proposed was unusual, but not novel and has since been 
successfully achieved in relation to Halcrow.  Taveta did seem reluctant to fully co-
operate with the Regulator, but it in turn was slow to set down precisely what it 
wanted.  The day after it gave the trustees more detail on what it needed, Taveta 
chose to “pause” Project Thor.  The MPs believe that the two events are connected. 

3. The role played by the pension schemes in the sale of BHS 

The curious thing about Project Thor is that it did not completely go away.  It was indeed 
paused, only to be resurrected during the negotiations leading up to the sale of BHS to 
Retail Acquisitions Limited (RAL).  The MPs reveal some extraordinary events during the 
sale of BHS – in essence they argue that Sir Philip Green funded the buyer.  There were 
also various promises made to the trustees and to RAL in relation to the pension 
schemes, but in the end BHS was sold to RAL for £1 with not much more than an 
undertaking from RAL that it would use its “reasonable endeavours” to agree a Thor-
style pension solution with the Regulator.  RAL found that it had inherited 
unreconstructed DB schemes with massive deficits.  And post-event, the trustees saw 
the promises of security made to them by Taveta melt away. 

Comment 

Under the current law, the Pensions Regulator has no formal role in a business 
disposal.  True, it can invoke its moral hazard powers post event (and it did in this 
case) and it would hope to be kept informed by the trustees (who did as best as they 
could in letting the Regulator know what was happening in what became a very 
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fast moving situation), but it has no power to require to be consulted or call for 
information, still less any power of veto.  So BHS was sold to what the MPs describe 
as a “manifestly unsuitable purchaser”, and the trustees almost certainly found that 
the covenant to their two schemes had deteriorated sharply. 

4. The influence of the pension schemes in the reconstruction of BHS after the 
sale 

It took a little over a year for the new owners of BHS to bring it to its knees as various 
aspects of a turnaround plan proved to be much more difficult to execute than thought 
and cash-flow difficulties resulted in a number of expensive loans being taken out.  The 
MPs also recount some highly questionable actions under which the new directors were 
personally enriched as BHS struggled to survive, along with plans by them to separate 
out, for their benefit, some profitable parts of BHS.  During this time there appears to 
have been a complete breakdown in trust between the senior management team at BHS 
and RAL. 

From a pensions perspective, the trustees waited for progress on the DB compromise, 
now being led by RAL’s advisers.  A new proposal was worked up, as part of “Project 
Vera”, which looked remarkably similar to that under Thor, but this time the cash injection 
to the pension scheme was in the range of £100m - £200m.  It seems that it was never 
submitted to the Regulator.  Even if it had, the Regulator would have been in no better a 
situation to approve it than hitherto, as crucially it needed information from Taveta in 
order to assuage its moral hazard concerns.  In the end, BHS was placed into 
administration in April 2016 (ironically by Sir Philip Green), with its pension schemes 
unreconstructed.  Sir Philip Green continues to make promises to sort the pension 
schemes, including to the MPs inquiry on 15 June, but right now, it seems that they are 
destined for the PPF. 

Comment 

There was little that the trustees could do but watch during this period.  Thankfully 
they acted to de-risk the schemes’ assets shortly after Thor had been paused; 
something that with hindsight they probably wish they had done a lot earlier. 

Epilogue 

The MPs go on to say that the lessons arising from BHS merit broader consideration of 
the framework in which companies operate, but have chosen not to hazard at this stage 
what conclusions they may reach.  This is to be the subject of the second stage of their 
inquiry.  The Business Select Committee is to focus on the adequacy of existing 
company law and corporate governance regulation, particularly in relation to large private 
companies.  The Work and Pensions Committee is to examine whether a balance can be 
struck between stronger and more proactive pension regulation and the need to enable 
viable companies to continue to operate, which may necessitate more pension 
compromises being undertaken. 
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There are other inquiries into BHS, including by the Financial Reporting Council, the 
Insolvency Service and the Serious Fraud Office.  They have started relatively recently, 
but the Pensions Regulator’s moral hazard investigation has now been going for over 
15 months.  The great unknown at this stage is whether the Regulator has unearthed 
enough evidence in order for it to approach its Determinations Panel with a request for a 
Financial Support Direction (or possibly a Contribution Notice) and if so, whether an 
offer, at this late stage, is made by Sir Philip Green which will be of a sufficient size to be 
to the Regulator’s satisfaction. 

Comment 

The MPs’ report is a compelling analysis of where they believe the truth to lie in 
relation to BHS, backed up by numerous references and a mountain of evidence.  
But this most unusual case may prove to be somewhat of a distraction when they 
come on to consider the wider issues.  We have to be thankful that we are not at this 
stage heading for a pensions equivalent of the Dangerous Dogs Act, but there is no 
doubt that BHS will form part of a chain of events as a result of which the 
regulatory regime for DB schemes will be modified, possibly through a Pensions Act 
next year. 

 
This News Alert does not constitute advice, nor should it be taken as an authoritative statement of 
the law.  If you would like any assistance or further information on the contents of this News Alert, 
please contact David Everett or the partner who normally advises you at LCP on 
+44 (0)20 7439 2266 or by email enquiries@lcp.uk.com 
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