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 News Alert 2017/08 

14 July 2017 

Supreme Court rules that same sex partners are 

entitled to full survivors’ pensions 

 At a glance 

In a ruling which appears to have immediate effect the Supreme Court has decided 

that survivors’ pensions for same sex partners cannot be restricted to accruals 

from 5 December 2005. 

Key Actions 

Trustees 

Investigate whether unequal survivors’ pensions are provided for same sex partners.  If 

they are, take legal advice and consider, jointly with the sponsor, removing the 

inequality, both for survivors’ pensions yet to come into payment and those in payment, 

while assessing the cost of doing so. 

Sponsors 

Similarly investigate whether your scheme provides unequal same sex survivors’ 

pensions and prepare to meet the cost of equalisation. 

The Detail 

1. The facts 

Mr Walker worked for Innospec Ltd from January 1980 until his retirement on 

31 March 2003 and during this time accrued rights in Innospec’s final salary pension 

scheme.  Mr Walker had been living with his male partner since September 1993.  They 

registered a civil partnership on 23 January 2006 and have since married. 

Mr Walker sued, claiming that in the event of his death his husband should be entitled to 

the same level of spouse’s pension as would a wife.  The difference is substantial.  It has 

been reported that a spouse’s pension of £45,700 per annum would be payable if the 

claim succeeded compared to about £1,000 (being the spouse’s GMP) if not.  Indeed, if 

Mr Walker were to marry a woman in future she would become entitled to the higher 

level of pension if he died before her.  So there was no argument that discrimination on 

the grounds of sexual orientation was going on, but there was a lot of argument about 

whether this discrimination is lawful. 
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The reason for this is that while the EU framework equality directive bans discrimination 

on the grounds of sexual orientation in the employment field, paragraph 18 of Schedule 9 

to the UK Equality Act 2010 (this Act is how the framework directive is now transposed 

into UK law) explicitly provides that survivors’ pension rights which accrued, or are 

payable, in respect of service before 5 December 2005 (the date when the civil 

partnership legislation became UK law), do not have to be granted to same sex spouses.  

The Innospec scheme applied this limitation. 

The Employment Tribunal ruled in Mr Walker’s favour in 2013 and the Employment 

Appeal Tribunal ruled the other way in 2014.  Last year the Court of Appeal dismissed 

Mr Walker’s appeal but on 12 July the Supreme Court unanimously upheld Mr Walker’s 

appeal declaring that: 

 the paragraph 18 Schedule 9 exemption in the Equality Act is incompatible with EU 

law as expressed in the framework directive; and 

 Mr Walker’s husband is entitled to a spouse’s pension calculated on all the years of 

his service with Innospec, provided that at the date of Mr Walker’s death, they 

remain married. 

2. Why did the Supreme Court decide the way it did? 

The Supreme Court noted that: 

 EU law does not force member states to recognise same sex partnerships, but if 

they do, then the framework directive prohibits discrimination against same sex 

partners. 

 Normally the rule under EU law is that legislative changes, such as the framework 

directive, apply prospectively.  The CJEU has developed two principles to assist 

with this – the “no retroactivity” principle and the “future effects” principle.   

 However, the application of these principles presents a challenge when one is 

dealing with entitlement to an occupational retirement pension, the right to which 

may accumulate over decades.  This is because it may not be easy to identify the 

point at which the right becomes “permanently fixed”. 

 There is a strand of CJEU case law (the Barber strand, which many readers will be 

familiar with).  This provides a temporal limitation on the application of the Barber 

judgment which required equal pensions for men and women – equalisation was 

not required in respect of service before the date of the Barber judgment on 

17 May 1990. 

A majority of the Supreme Court then reasoned that: 

 The Court of Appeal erred in giving too much weight to the Barber strand.  Apart 

from being a limitation imposed by the CJEU on its own judgment (as opposed to a 

limitation on the effect of the legislation concerned), the CJEU only applies such a 

limitation exceptionally.  Barber was exceptional because the cost of levelling up 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:en:HTML
http://www.legislation.gov.uk/ukpga/2010/15/schedule/9/part/3/crossheading/benefits-dependent-on-marital-status-etc
http://www.legislation.gov.uk/ukpga/2010/15/schedule/9/part/3/crossheading/benefits-dependent-on-marital-status-etc
https://www.supremecourt.uk/cases/docs/uksc-2016-0090-judgment.pdf
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men’s benefits to those of women’s retroactively would have resulted in 

“catastrophic” financial consequences. 

 This could not be said about the consequences of providing fully equal same sex 

survivors’ pensions.  Too much was being read into the Barber strand.  So when 

the Court of Appeal said that that entitlement to a survivor’s pension is 

“permanently fixed” at the date of retirement they were wrong.   

 In any case, other CJEU judgments, which the Court of Appeal found difficult to 

reconcile with the Barber strand, make it clear that unless there is evidence that 

there would be unacceptable economic or social consequences – like the 

catastrophic ones in Barber – there is no reason for Mr Walker to be subject to 

unequal treatment.  There is no such evidence. 

Two of the five judges, while agreeing that Mr Walker’s appeal should be allowed, were a 

little more equivocal about the line taken by the majority on the interpretation of EU law 

and how the Barber strand affects it.  They preferred to await the CJEU’s ruling on 

another case, which has been procedurally linked with the Walker case since at least the 

Court of Appeal proceedings.  O’Brien v Ministry of Justice has been referred (again) to 

the CJEU.  This relates to a discrimination claim about pension rights made by a retired 

part time judge and involves some similar questions about retroactivity to those in the 

Walker case.  But the minority were quite clear that “on any view Mr Walker had earned 

a right to a pension for his spouse”.  Indeed, they went a bit further and stated that “that 

right, and the possibility of a change in [Mr Walker’s] marital status, should have been 

taken into account in the financing of the scheme”. 

Comment 

The impact of the declaration that the Equality Act exemption is incompatible with 

EU law on pension schemes which do not already provide fully equal survivors’ 

pensions for same sex partners will be stark and immediate.  They will have to 

provide them from now. 

Unless there is a further appeal to the CJEU, that is.  This cannot be entirely 

discounted given the UK Government’s interest, but we find it hard to see a route to 

the Luxembourg court one more time before the UK leaves the EU.  It seems more 

likely that the Government will make an announcement accepting the decision of the 

Supreme Court and promising to repeal the offending statute.   

The Supreme Court’s decision may create a live issue for some schemes.  Research 

published by the DWP in 2014 showed that 27% of schemes providing survivor’s 

pensions to civil partners did so on an unequal basis, two thirds of them excluding 

pre 5 December 2005 service in reliance on the Equality Act exemption.  While the 

judgment may have little impact on many schemes, smaller ones with a number of 

highly paid gay members may be in for a financial shock.   

   

http://www.bailii.org/uk/cases/UKSC/2017/46.html
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/323874/survivor-benefits-in-occupational-pension-schemes.pdf
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This News Alert does not constitute advice, nor should it be taken as an authoritative statement of 

the law.  If you would like any assistance or further information on the contents of this News Alert, 

please contact David Everett or the partner who normally advises you at LCP on 

+44 (0)20 7439 2266 or by email enquiries@lcp.uk.com 
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www.lcp.uk.com 

   

LCP is a firm of financial, actuarial and business consultants, specialising in the areas of pensions, 

investment, insurance and business analytics. 
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