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20 March 2018 

DB White Paper promises slow progress on three 
fronts 

At a glance 

The long-awaited White Paper on the regulation of DB pension schemes was 

published yesterday setting out what the Government intends to do over the 

coming years to protect the DB pension promise. But there is little that will happen 

over the near term and much of what it has to say needs further exploration and 

consultation. 

The Detail 

On 19 March 2018 the Department for Work and Pensions published “Protecting Defined 

Benefit Pension Schemes” – a relatively short paper produced in response to February 

2017’s Green Paper and taking on board Conservative Party manifesto promises from 

last year’s General Election. 

The White Paper divides into three principal areas – a stronger Pensions Regulator, 

improving the scheme funding process and the prospect of facilitating consolidation of 

the DB pension sector in order to better manage the run off of DB liabilities.  There is a 

fourth section which sweeps up a miscellany of issues, before a final chapter examines 

how the Government’s proposals are to be put into action. 

This News Alert looks at each of these areas in turn.  

1. Protecting pensions – a stronger Pensions Regulator 

This comprises a package of measures, clearly driven by the BHS and Carillion failures, 

to give the Pensions Regulator more powers or beef up their existing ones. 

Deterrence through punitive fines 

There will be legislation to introduce a “proportionate and robust penalty regime to tackle 

irresponsible activities that may cause a material detriment to a pension scheme and 

may compromise the scheme’s funding position”. 

This is intended to strengthen the existing anti-avoidance framework and will include an 

express power to fine the targets (including individual company directors) of a 

“contribution notice” – a regulatory action under the existing framework. 

Action is promised in three 

main areas 

Corporates (and individual 

directors) could face punitive 

fines… 

https://www.gov.uk/government/publications/protecting-defined-benefit-pension-schemes
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The amounts of the new penalties will be set out in legislation.  The Government is also 

looking at the feasibility of the new penalty regime applying retroactively – at least after 

the date of the White Paper. 

In addition, the Regulator’s current anti-avoidance powers are to be reviewed, with the 

possibility of a strengthening of the regime under which it can impose contribution 

notices and financial support directions. 

Criminalisation of pension wrongdoing 

A new criminal offence will be introduced to punish “wilful or grossly reckless behaviour 

of directors (or connected persons) in relation to a defined benefit pension scheme”.  

Consultation over the coming months is to ensure that this power is proportionate. 

 

Our viewpoint 

These measures have been criticised as “gesture legislation” and it is indeed hard to 

see how a criminal offence of “driving a pension scheme without due care and 

attention” can be minted so that there will be successful prosecutions.  

Possibly the idea is that the very existence of these types of big stick will have a 

salutary effect on boardroom deliberations that potentially impact the security of 

DB pensions even if the new powers are rarely used. 

Notifiable events 

Currently employers and trustees must inform the Pensions Regulator when certain 

events happen (“notifiable events”).  The idea is that these events might be a signal that 

a pension scheme is more likely to fail.  Two adjustments to the notifiable events regime 

are proposed: 

 a review of whether the current list of notifiable events covers all relevant 

transactions; and 

 the timing of notifiable event reports – these are currently required “as soon as 

reasonably practical” .  This will be clarified so that the Pensions Regulator gets as 

much early warning as possible. 

 

Our viewpoint 

A review of this legislation was promised back in 2013, but never delivered.  It 

needed looking at then.  Hopefully the review that is now promised can conclude 

more expeditiously.  

… and be sent to jail? 

What must be reported to 

the Regulator may change 
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No to mandatory clearance, yes to impact declaration 

Currently a wide range of corporate transactions may be cleared in advance by the 

Pensions Regulator – under this process, upon application, the Regulator may confirm 

that it will not use its anti-avoidance powers in relation to a specific transaction.  There 

has been some pressure (not least from the Conservative Party 2017 manifesto) to make 

clearance mandatory for transactions with the potential to have a material detriment to 

the DB scheme.  The Government has rejected this. 

Instead, sponsoring employers or parent companies will be required to make a statement 

of intent, in consultation with trustees, prior to high-risk business transactions taking 

place, that they have appropriately considered the impacts on the DB scheme.  The 

statement must also set out how any detrimental impact on the scheme is to be 

mitigated. 

 

Our viewpoint 

Together with improved information flows between the Pensions Regulator and 

other agencies and wider reforms to the corporate governance regime, the 

Government hopes that the effectiveness of the voluntary clearance regime can be 

improved by the impact declaration. 

As mandatory clearance has the potential to cause serious difficulties for perfectly 

legitimate corporate activity we welcome the fact that it is not being brought in. 

Stronger information powers 

The Pensions Regulator’s powers are to be expanded as follows: 

 A person may be compelled to attend an interview with the Regulator; 

 The Regulator will be able to impose fixed and escalating penalty notices for 

information breaches in the same way as it is currently able to (and does) for 

breaches of auto-enrolment duties; and 

 Wider powers of inspection, usually, but not always, with notice. 

 

Our viewpoint 

These extended powers formed part of the Pensions Regulator’s shopping list in its 

response to the Green Paper.  In the light of recent events it is no surprise that they 

feature in the White Paper. 

The Regulator is not to be 

given the power to block 

corporate transactions 

The Regulator is to be given 

the extended information 

gathering powers it has 

sought 
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2. Improving the scheme funding process 

Concerned that some trustees are not using the scheme funding process to manage the 

long-term obligations of the scheme appropriately, the Pensions Regulator is to revisit its 

DB Funding Code of Practice in order that: 

 trustees and sponsoring employers set the statutory funding objective (to have  

sufficient and appropriate assets to cover the scheme’s technical provisions) in the 

context of a long-term objective – such as to reach buy-out by a set time, or enter a 

consolidator vehicle within an agreed timeframe; 

 the resilience of the statutory funding objective can be tested against downside risk 

events – such as lower than expected investment returns; and 

 there is greater clarity on what “prudence” means when assessing scheme 

liabilities and what factors are “appropriate” when considering recovery plans.    

And to drive this through in practice there will be legislation to require trustees and 

employers to comply with some or all of the Code, with the Pensions Regulator able to 

enforce compliance as necessary. 

DB schemes will also be required to appoint a chair, whose principal purpose will be to 

prepare and deliver a report on the scheme’s key scheme funding decisions in a 

statement to accompany the triennial valuation.  The chair’s statement, which will have to 

be submitted to the Pensions Regulator, is also expected to set out the scheme’s long-

term financial destination and a description of the scheme’s strategic plan for reaching it. 

 

Our viewpoint 

This looks like a significant strengthening of the scheme funding regime, 

recognising that as most schemes are in run-off, a risk-seeking investment policy 

coupled with long-term reliance on the employer covenant is not appropriate.   We 

can see employer contributions going up in the short and medium term as schemes 

move to a lower risk regime over time. 

Under this new regime the quality of the chair’s statement will be key.  We can see 

the Regulator reacting adversely and publicly if it is of the view that the statement is 

ducking the issues. 

In other initiatives in the scheme funding area, consideration is to be given as to what 

can be done to drive greater cost transparency in DB schemes in order to help drive 

efficiencies, and the Summary Funding Statement issued each year to scheme members 

is likely to be encouraged to become “clear and informative”. 

 

The way in which trustees 

and employers apply the 

scheme funding process is 

to be strengthened and 

backed up with legislation 

With a new DB chair’s 

statement to drive 

improvement 
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3. Consolidation of DB schemes 

In the Green Paper the Government considered the pros and cons of various forms of 

consolidation, without coming to any firm conclusions.  A year later and it is still thinking, 

but what appears to have caught its imagination is the prospect of a new breed of 

commercial consolidator vehicles occupying a space between employer-backed and 

insurer-guaranteed, where in exchange for a premium of some sort, the employer can 

walk away from its DB promise.  The Government quite rightly points out that such a 

prospect represents a sea-change for DB schemes.  

Consultation is promised for later this year on how such vehicles could operate, but the 

numerous issues that need to be faced and resolved are set out in the White Paper now, 

including, should such a vehicle “fail”, whether the PPF would be expected to pick up the 

pieces. 

Less ambitious forms of consolidation are mentioned, such as those currently available 

and it seems that there will be initiatives undertaken to raise awareness – such as 

through an accreditation regime. 

Benefit simplification is also mentioned, as a potential precursor to consolidation, but the 

Government is “not yet convinced” that it should bring forward legislation enabling 

trustees to reshape member’s accrued rights without consent. 

Minor changes to the GMP conversion law are mentioned in passing, as is work with 

HMRC to investigate what changes to tax legislation need to accompany it.  And the 

mantra of the need to equalise pension benefits to account for GMP inequalities is 

repeated once more.  But now, in a clear signal that everything is on hold, the 

Government will consider its position in the light of the Lloyds Banking Group case 

currently before the Courts.  

 

Our viewpoint 

This has to be the greenest part of the White Paper, as a lengthy process of 

consultation and reflection will be needed before any decision is taken to create the 

necessary regulatory architecture, still less to actually deliver it.  But what is 

significant is that the Government has not ruled out the commercial consolidator 

concept at this stage.  It does wish to see consolidation happen amongst DB schemes 

and it could yet be that the commercial consolidator forms part of the mix. 

We may yet see a new 

breed of commercial 

consolidators occupying a 

space between employer-

backed and insurer-

guaranteed 

Along with encouragement 

to use existing forms of 

consolidation 
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4. Other issues 

The paper then moves on to consider a collection of unrelated issues, including the 

following: 

Regulated apportionment arrangements – as you were 

A regulated apportionment arrangement is a legal mechanism by which a struggling 

employer can separate itself from its DB schemes, subject to very stringent 

requirements.  They are rare but have been used successfully to optimise outcomes in 

some recent high profile cases.  However, these are difficult and expensive so the 

Government has been giving consideration to simplifying the requirements but has now 

announced that it will not now do so, while looking at how the process could be simplified 

within the existing framework and keeping this area generally under review. 

Definitely no RPI/CPI override 

The Government has concluded that it “cannot accept any reduction in the value of 

member benefits” and is therefore ruling out provision of a statutory power, or override, 

to switch from RPI to CPI as the index for increasing pensions in circumstances when 

the change cannot be made because of the wording in the scheme rules.  However, 

there is a promise to “monitor developments in the use of inflation indices across 

Government, in pensions and more widely”. 

 

Our viewpoint 

Many sponsors will be disappointed by this, but it was always unlikely that the 

Government would be willing to legislate to reduce member benefits. 

No changes to the employer debt calculation – beyond the deferred debt 

arrangement already delivered 

The possibility of changing the way in which the employer debt is determined in multi-

employer schemes will not be brought forward, so full buy-out will still be the metric used 

and “orphan” liabilities will continue to be shared between participating employers. 

5. Delivering the reforms 

The White Paper states that those changes not requiring primary legislation can be 

implemented quickly, or are already underway.  Some changes may be taken forward 

with secondary legislation but primary legislation will be required for the proposals 

regarding the powers of the Regulator, scheme funding and consolidation. 

 

There is to be little change to 

regulated apportionment 

arrangements 

There will be no quick fix to 

the RPI CPI issue 

And the employer debt 

remains to be calculated on 

buy-out 
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For these, the Government will consult throughout 2018 and 2019 but primary legislation 

is unlikely to be before the 2019-20 Parliamentary Session at the earliest.   

 

Our viewpoint 

In years gone by a Green Paper was consultative, whilst a White Paper set out 

crisply the decisions that had been taken and was shortly followed by legislation.  

The colour of yesterday’s document is neither Green nor White and, given the 

further work that is now necessary, the timescale for implementation is uncertain. 

But what is coming through in the White Paper is a return to member protection.  

Gone is the prospect of special measures for stressed schemes (such as conditional 

indexation), as are easements for the generality of DB schemes.  In their place we 

have a number of measures whose overall purpose is to hold employers to account 

and raise trustee effectiveness.  Although we will now need to wait to see the 

proposals turned into reality (and there surely will be delay and casualties along 

the way), this White Paper is an important marker of the direction in which this 

Government’s DB pension policy is currently going. 
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