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European Court forces PPF to re-design 

At a glance 

The Court of Justice of the European Union has ruled that Pension Protection 

Fund compensation is not sufficient to protect the benefits of scheme members.  

In particular, application of the compensation cap and the lack of increases in 

payment to pension accrued before April 1997 can lead to the value of PPF 

compensation dropping below half of the value of the member’s original scheme 

pension, which the CJEU deems unacceptable.  The PPF is working with the DWP 

to establish a revised compensation arrangement, but there are knock-on effects 

for schemes as their priority orders on wind-up change. 

Key Actions 

Trustees of schemes in wind-up 

 Take legal advice on the statutory priority order to use and the level of each 

member’s benefits to buy out. 

Trustees of schemes that reduce transfer values 

 Take legal advice on the statutory priority order to use and the level of each 

member’s benefits to be cut back. 

PPF 

 Consider how the compensation cap should be adjusted/underpinned. 

 Decide whether annual checks are required to ensure low PPF increases in 

payment do not reduce compensation below 50% of the member’s benefit. 

 Implement a strategy of calculating and paying back-payments to existing 

pensioners where appropriate. 

 Consider whether there is any liability to members whose benefits have already 

been bought out with an insurer at higher than PPF benefits. 

 Update PPF levy valuation guidance, etc, for adjusted PPF compensation. 

 Repeat the considerations above for the Financial Assistance Scheme. 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=205405&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=581763
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The Detail 

Legal Background 

European Union insolvency law (Article 8 of the current version of the Insolvency 

Directive) provides that “Member States shall ensure that the necessary measures are 

taken to protect” rights to old-age benefits from occupational pension schemes when an 

employer becomes insolvent. 

The relevant directive also provides that Member States “should establish a body which 

guarantees payment of the outstanding claims of the employees concerned”. 

In effect the UK Government ignored the insolvency directives for a long time but in 2005 

the PPF came on-stream to provide compensation for the members of the underfunded 

pension schemes of failed employers.  The Financial Assistance Scheme was also set 

up to protect the pensions of members of schemes of employers which failed before the 

PPF was set up. 

Mr Hampshire’s case 

Meanwhile in 2006, not long after the PPF came into being, a company called Turner & 

Newall plc became insolvent and its pension scheme went through a PPF assessment 

process the outcome of which was that there were sufficient funds to cover the 

equivalent to PPF compensation.  Accordingly the scheme did not enter the PPF. 

But this was still a bad outcome for Mr Hampshire.  He had worked for Turner & Newall 

from 1971 to 1998 and was a member of the pension scheme throughout.  He took early 

retirement at age 51 with a pension of £48,781.60 pa (as well as a lump sum by 

commutation of £89,965) with attaching pension increases of a minimum of 3% pa. 

The employer’s insolvency caused Mr Hampshire’s pension to be drastically cut back (to 

£19,819 pa, a reduction of 67% taking into account pension increases from 1998 to 

2006).  The reasons for the reduction were: 

 There is a “cap” on PPF compensation, currently £39,006.18 pa at age 65 but 

reduced if the member retires younger.  Back in 2006, the compensation cap would 

have been £24,487.69 for a 58 year old, and reduced further for the lump sum he 

had taken.  Pension entitlements above the level of the cap are not protected. 

 PPF compensation design is that benefits for scheme members aged less than 

“normal pension age” at the point of insolvency get reduced by 10%.  Mr 

Hampshire was 58 in 2006; the scheme NPA was 62. 

 PPF compensation does not cover pension increases accrued before 1997. 

Mr Hampshire sued the PPF claiming that these design features are in breach of the 

UK’s obligations under the Insolvency Directive.  In particular, Mr Hampshire cited earlier 
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judgments of the CJEU to the effect that the Directive requires all members to receive at 

least 50% of their pension. 

Judgment 

The CJEU has now decided in Mr Hampshire’s favour, holding that (our emphases): 

“[the Insolvency Directive] requires Member States to guarantee each individual 

employee, without exception, compensation corresponding to at least 50% of the value 

of their accrued entitlement under a supplementary occupational pension scheme in 

the event of his employer’s insolvency…” ; 

and 

“Moreover … in order to ensure the full effectiveness of the minimum protection afforded 

to employees in the event of their employer’s insolvency by [the Insolvency Directive], 

which requires that that protection lasts for the entire pension period, the compensation 

corresponding to at least 50% of the value of their accrued entitlement must be 

calculated taking into account the envisaged growth in the pension entitlement 

throughout that period, in order to prevent, as a result of the passage of time, the amount 

guaranteed falling below 50% of the initial value accrued for one pension year”. 

  

Our viewpoint 

Perhaps surprising is the fact that the “50% value” minimum isn’t set down in 

legislation, it was simply plucked from the air as the minimum acceptable 

protection in the judgment of the 2007 Robins and Others case and been cited ever 

since. 

What does this mean for the PPF? 

In its statement the PPF states that “the vast majority” of PPF and FAS members already 

receive more than 50% of their accrued benefits and that the number of members 

affected is very small.  They will update their approach as soon as they are able. 

What the “value of … accrued entitlement” means is currently unclear – should 

members’ benefits be re-calculated so that each year they get at least 50% of their 

entitlement in £ terms, allowing for the original scheme pension increases in payment but 

ignoring the PPF compensation cap, or is some sort of “actuarially equivalent value” 

calculation required? 

The effect on PPF liabilities may be small but with pension increases muddying the 

waters it is difficult to tell.  It is possible that any additional costs will have to be met out 

of PPF levies, and the administrative headache of having to monitor their membership to 
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make sure that no one falls below the 50% limit if an annual amount test is required may 

create difficulties for the PPF. 

Two things now need to happen: 

 The next stage of the judicial proceedings is that the case will go back to the 

English Court of Appeal which we hope will provide some guidance about how the 

CJEU judgment will apply in practice, including what “value” means and whether or 

not year by year monitoring is required. 

 In due course the UK legislation which specifies the design of PPF compensation 

will have to be amended to account for the fact that certain of its elements have 

been found to be in breach of EU law.  The next opportunity for this to occur will be 

in the 2019/20 Pensions Bill. 

The above also applies equally to the FAS, but any additional cost there will have to be 

met by the Exchequer.  In straitened times it may not be good public relations for 

taxpayer money to be seen to be financing large pensions for the retired well-paid. 

 

Our viewpoint 

There are several ways the PPF could adjust its compensation to implement this 

judgment, but at first glance they all look fraught with difficulty.  The PPF has never 

been set up to monitor different levels of pension increase for each member, but its 

systems may have to evolve quickly. 

What do schemes winding-up outside the PPF have to do? 

Mr Hampshire’s scheme wound up without ever going into the PPF so it is unclear how 

any additional pension he and other affected members of bought out pension schemes 

are now entitled to will be delivered.  The employer (by definition) is insolvent.  So will 

the PPF be required to provide some sort of top-up for those historic schemes or will 

they somehow become responsible for paying all of the pension? 

Hopefully this will be clarified by the Court of Appeal.  However, it does illustrate the 

uncertainties for schemes winding-up, especially where “PPF+” type arrangements are 

involved. 

For any schemes currently winding-up legal advice will be required, urgently if the wind-

up is in an advanced stage.  UK legislation specifies that liabilities for the “corresponding 

PPF liability” must be secured on winding-up before other liabilities.  PPF compensation 

is currently defined in UK legislation.  So does a scheme winding-up now take this to 

mean that the PPF cap applies as hitherto or should trustees consider pre-empting the 

impact of the ECJ ruling? 
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Our viewpoint 

Until the Court of Appeal gives more certainty schemes in wind-up are somewhat in 

limbo.  If there is a limited timescale within which to complete the wind-up, the legal 

advisers will be searching for a pragmatic solution. 

 
What about schemes reducing transfer values? 

As the statutory priority order can also impact transfer values reduced as a result of poor 

funding levels, schemes that are currently reducing transfer values may need to get legal 

advice to ensure their current practices remain appropriate. 

Is there a Brexit angle? 

It is worth reiterating that this judgment does not directly impact schemes nor will it do so 

until the domestic legislation has been brought into line with the judgment.  While the 

default assumption is that a post-Brexit government will not generally be disposed to 

remove EU law in the pension field one can see the attraction for them here. 

 

This News Alert does not constitute advice, nor should it be taken as an authoritative statement of 

the law.  If you would like any assistance or further information on the issues raised, please contact 

the partner who normally advises you at LCP via telephone on +44 (0)20 7439 2266 or by email to 

enquiries@lcp.uk.com. 
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