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High Court forces resolution of the GMP inequality 
issue 

At a glance 

On 26 October, in a ruling of momentous significance for all DB pension schemes 

contracted out at some point between 17 May 1990 and 5 April 1997, the High Court ruled 

that the GMP inequality issue within three DB pension schemes sponsored by the Lloyds 

Banking Group must be addressed. 

This News Alert examines the judgment.  It also sets out below some immediate actions that 

sponsors and trustees of DB pension schemes with similar GMP inequality issues will need to 

take as a result of this test case. 

Key immediate actions 

Sponsors 

 Consider the impact on year-end accounts, engaging with auditors and advisers to see 

whether a provision needs to be included and, if so, how it is recognised. 

Trustees 

 Consider the impact on individual cash equivalent transfer values, including payments 

about to be made as all other steps have been completed, quotations already issued and 

still under guarantee, and quotations yet to be issued. 

 Consider whether any member communication is required, for example a comment in the 

next member newsletter, or on the member website. 

Trustees and Sponsors 

 Consider impact on other settlements, including bulk transfer values, flexible retirement or 

trivial commutation exercises, buy-ins, buy-outs and wind-ups in progress, and individual 

trivial commutations. 

The Detail 

More than 28 years ago UK occupational pension schemes were told by the European Court of 

Justice that they needed to address sex-based inequalities within their schemes.  As a result of 

the Barber v GRE judgment of 17 May 1990, over the immediately following years nearly all 

http://www.bailii.org/ew/cases/EWHC/Ch/2018/2839.html
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schemes took action to remove the principle source of inequality – unequal normal retirement 

ages.  But one source of inequality was left behind – that arising from the requirement under DWP 

law to provide unequal Guaranteed Minimum Pensions (GMPs) within schemes as a result of their 

being contracted out of the then State Earnings Related Pension Scheme (which itself was sex-

discriminatory). 

Now, the UK High Court has made clear that schemes must address inequalities in scheme 

benefits caused by that part of the GMP that accrued between 17 May 1990 and 5 April 1997 

(when GMPs ceased to accrue). 

 

Our viewpoint 

This is the key finding of the Court and chimes with the Government’s view that this 

inequality had to be addressed.  It will affect nearly all DB private sector schemes and many 

of those in the public sector too.  Although there had been some legal doubt as to whether the 

issue needed to be addressed, we are not surprised at the Court’s ruling.  If there is any 

surprise, it is that it has taken nearly 30 years for this question to be answered. 

Methods 

Arguably, one of the things holding up a resolution of this issue has been that no-one could be 

sure that if they adopted a particular method by which to tackle the inequality, it would not 

subsequently be found to be lacking, with all the risks of having to unwind the solution and start 

again. 

The High Court has now provided some certainty in this area too, through its examination of 

essentially four methods, summarised in the table below: 

Method  

A1 Three variants on an approach under which payments are made each year that 

have the effect of separately equalising for each unequal aspect of the 

member’s 1990-97 pension 

A2 

A3 

B Each year pay the higher of the total male and total female 1990-97 pension 

C1 As Method B but allow for accumulated offsetting when paying the higher of 

the male and female 1990-97 pension 

C2 As Method C1 but allow for interest in the accumulation test 

D1 Consider the capital value of the total male and total female 1990-97 pension 

and where an uplift is needed deliver as an additional tranche of pension 

D2 As Method D1 but instead of providing an additional tranche of pension, use 

the GMP conversion legislation to convert whichever of the male and female 

1990-97 pension is of a higher capital value into an alternative format of equal 

capital value (thus eliminating the GMP itself) 

The judge noted that there is a considerable difference in the costs of giving effect to these 

methods, with Method A being the most expensive and Methods C and D the least expensive.  
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From the judgment it appears that the representative beneficiaries favoured Method A3, whilst the 

Lloyds Banking Group supported Method D1.  

The judge set out to consider each of the methods set out in the table above from two 

perspectives: 

1) Which methods achieve equalised benefits? 

2) Of these, which can the Trustee lawfully and properly adopt? 

From the first perspective, the judge found that Methods A1, A2, A3, B, C1, C2 and D2 achieve 

equalised benefits.  He did not give a ruling on whether Method D1 achieved equalised benefits. 

From the second perspective, the judge found the following: 

 Method C2 is the only method that the Trustee has the power to adopt without the consent 

of Lloyds Banking Group. 

 Methods A1, A2, A3, B and C1 cannot be adopted by the Trustee without the consent of 

Lloyds Banking Group because they infringe the legal principle of “minimum interference”, 

judged from the standpoint of Lloyds Banking Group. 

 Method D1 cannot be used for an ongoing scheme as it infringes the legal principle of 

minimum interference, judged from the standpoint of the beneficiaries. 

 Method D2 cannot be adopted by the Trustee without the consent of Lloyds Banking Group 

because employer consent is required under the GMP conversion legislation. 

In relation to Method D2, the judge found that the GMP conversion legislation is workable in 

relation to both earners and survivors, resolving one of the hurdles to the finalisation of the DWP’s 

work in this area. 

Our viewpoint 

So, although a wide range of methods can be used to address the inequality issue, the Trustee 

can only unilaterally adopt Method C2 – a particularly cumbersome ‘dual calculation’ 

approach.  But perhaps what is of most interest is that the administratively simpler GMP 

conversion method along the lines proposed by the DWP in 2016 and developed by an 

industry working party (Method D2) remains feasible.   We strongly suspect that, now 

schemes have to equalise, they would like to choose this method over the others (although it 

has its own challenges in implementation). 

We are disappointed that Method D1 has not found favour as it has become a commonplace 

solution in buy-outs.  However, the Court did say that all the methods “were considered from 

the viewpoint of the continuing operation of a pension scheme” suggesting that the door 

might not be closed to continuing to use Method D1 for buy-outs.   
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Other aspects 

Although, by agreement, the High Court did not answer all the questions posed of it (such as 

whether there was a requirement to equalise in respect of transfers in and transfers out), leaving 

open the possibility of further references, it did assist with some of the practicalities of the 

necessary calculations by making the following further findings: 

 The rate of interest to be used for Method C2 should be 1% over base rate (simple interest) 

set annually. 

 Where pensions have been put into payment, claims in respect of underpayments received 

due to the GMP inequality issue should be met.  Given the context in which such claims are 

arising, their lodging cannot be “timed out” by the limitation period set out in the Limitation 

Act 1980 , nor can the “look back period” for such claims be limited by the Equalities Act 

2010 (in this case to six years before proceedings commence).  However, arrears are 

governed by scheme rules, which may include some restrictions and discretion, perhaps 

leading to something of a rules lottery as to the extent to which pensioners will be fully 

compensated for past underpayments. 

 Arrears should bear simple interest at 1% over base rate. 

 

Our viewpoint 

The arrears issue is key because, with the passing years, much of the additional liability that 

will potentially need to be recognised in the GMP inequality resolution exercise falls to 

current pensioners and may have already crystallised.  It seems only fair that account must 

be taken of past underpayments, but it appears that there will now be potentially 

significantly different treatment of pensioners between schemes. 

The ball returns to Government 

As a result of this comprehensive judgment from the High Court, attention now returns to the 

Department for Work and Pensions which has yet to publish a full response to its November 2016 

consultation (see News Alert 2016/04). 

The DWP will now need to digest the details of the judgment and bring its work on Method D2 to 

an early conclusion.  This could include changes to certain aspects of the GMP conversion 

legislation (possibly in next year’s Pensions Bill) and clear and practical guidance for trustees on 

how to operate the method, having regard to all the issues that accompany carrying out a 

resolution exercise that reaches a number of decades into the past. 

It is also most important for the DWP to liaise with HMRC to ensure that schemes that implement 

any of the solutions that have found favour in the High Court do not land affected members with a 

disproportionate tax bill due to the quirks of pensions tax law.  

https://www.lcp.uk.com/our-viewpoint/2016/11/gmp-conversion-can-be-used-to-resolve-the-gmp-inequality-issue/
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Our viewpoint 

Although trustees and scheme sponsors will not relish having to recalculate benefits going 

back almost 30 years, the ruling does give long-needed clarity to this issue.   

The scope for trustees and scheme sponsors to select a methodology that is suitable for them 

and their scheme is helpful.  Careful preparation and analysis will be required to establish 

which is practical and proportionate before diving into adjusting benefits. 

Several of the methods on the table will involve highly complex and expensive ongoing 

administration, having to maintain two records for each member indefinitely and keeping 

track of past payments. 

The good news is that the Court has left the door open to the methodology that LCP (and 

others) have been working on with the DWP involving GMP conversion.  Using conversion 

could also deliver significant simplification.  It is now essential that the DWP and Treasury 

remove the practical obstacles to implementation.  Without this trustees could still need to be 

keeping dual records into the 22nd century! 

 

This News Alert does not constitute advice, nor should it be taken as an authoritative statement of 

the law.  If you would like any assistance or further information on the issues raised, please contact 

the partner who normally advises you at LCP via telephone on +44 (0)20 7439 2266 or by email to 

enquiries@lcp.uk.com 
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