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14 February 2019 

Competition and Markets Authority sets out its 
requirements for investment consultancy and 
fiduciary management 

At a glance 

The Competition and Markets Authority, the UK’s antitrust agency, has published 

for consultation a draft Order using its powers under the Enterprise Act 2002.  

This Order gives legal effect to the remedies set out in its finalised report 

published in December last year (see Pensions Bulletin 2018/50). 

In today’s News Alert we set out the new requirements applicable to investment 

consultancy and fiduciary management services, including some new 

requirements for pension scheme trustees. 

Key Actions 

Trustees who contract for investment consultancy services 

• Engage with your investment consultant on setting strategic objectives 

• Ensure that you tell the CMA when the objectives have been set, and annually thereafter 

• Be aware that your investment consultant is subject to new requirements when reporting to you on the 

performance of investment products they have recommended 

Trustees with existing fiduciary management mandates 

• If more than 20% of your assets are under fiduciary management and you didn’t conduct a competitive tender 

at the time of the appointment, then you will be required to conduct a compulsory competitive tender in the 

next five years 

• If less than 20% of your assets are under fiduciary management this must not be increased, or a new fiduciary 

manager appointed without a compulsory competitive tender 

• Be aware you must report compliance to the CMA when the requirement to carry out a compulsory 

competitive tender has been met, and annually thereafter 

Trustees thinking about appointing a fiduciary manager 

• Be aware of the requirement to carry out a compulsory competitive tender and to report compliance to the 

CMA 

https://www.gov.uk/cma-cases/investment-consultants-market-investigation
https://www.lcp.uk.com/our-viewpoint/2018/12/pensions-bulletin-201850/
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The Detail 

Investment consultancy – strategic objectives 

Trustees must not enter into a contract for investment consultancy services unless they 

have set “strategic objectives” for the consultant.  The CMA expects that the objectives 

will be closely linked to the scheme’s investment objectives.  They should be set every 

three years and consultants should report periodically on their performance in meeting 

them. 

This is intended to apply to all contracts, including existing ones, apart from those 

terminating within six months of the date the Order is made. 

The CMA has asked the Pensions Regulator to provide guidance to trustees on fulfilling 

this requirement. 

 

Our viewpoint 

We are pleased to see that this requirement has not been made too prescriptive.  We 

anticipate that trustees will include a range of objectives reflecting the objectives of 

the scheme’s investment strategy and the services provided by their consultant. 

 

Investment consultancy and fiduciary management – 
minimum standards for performance reporting  

Minimum standards are set for both investment consultants and fiduciary managers if 

they report to clients on the historical performance of either asset management products 

they have recommended or of their own in-house funds. 

Where reporting includes comparisons with other investment services the following 

conditions must be satisfied: 

• the comparison is meaningful and presented in a fair and balanced way;  

• the sources of the information used for the comparison are specified; and 

• the key facts and assumptions used to make the comparison are included. 

The Order prescribes detailed information requirements applicable when reporting past 

performance.  

 

Our viewpoint 

It is a little disappointing that this reporting element is so prescriptive, especially as 

much of the prescription is boilerplate from the EU MiFID directive; one would hope 

Comparisons with other 

investment services must be 

fair and balanced 
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that pension scheme trustees would not need to be told that the price of shares can 

go up as well as down. 

Compulsory competitive tendering for fiduciary managers 

Trustees and fiduciary managers will be prohibited from entering into contracts covering 

more than 20% of a scheme’s assets unless the trustees have carried out a competitive 

tender and provided written confirmation they have done so to the fiduciary manager. 

Existing contracts for more than 20% of scheme assets, where no competitive tender 

was run at the time of appointment, will need to conduct one.  Older appointments will 

need to do this within two years from the date of the Order; newer appointments within 

five years from the date of appointment.  Public sector schemes are exempt from these 

requirements. 

Schemes with less than 20% of their assets under a fiduciary management agreement 

when the Order comes in which were not subject to a competitive tender must not 

increase the assets under fiduciary management or enter into a new fiduciary 

management agreement without a competitive tender. 

The CMA has asked the Pensions Regulator to provide guidance for trustees on running 

a competitive tender. 

 

Our viewpoint 

We remain supportive of the requirement to carry out a competitive tender for new 

fiduciary management mandates.  We do not think that many trustee boards with 

existing mandates will change their fiduciary manager following a tender exercise.  

This is likely to be an unrewarded expense and use of time for many. 

 

“IC-FM firms” – marketing and advice to be separate 

The CMA is concerned that documentation provided by firms that provide both 

investment consultancy and fiduciary management services to their clients may blur the 

distinction between marketing and advice.  The Order requires that such “IC-FM firms” 

must not provide “marketing material” and professional advice in the same document. 

Any marketing material must be clearly labelled and clearly identifiable as such and must 

include standard wording.  

Fiduciary managers – fee reporting to clients 

Fiduciary managers must provide fee statements to their clients “in good time, on a 

regular basis and at least annually”.   

Compulsory competitive 

tendering required if more 

than 20% of scheme assets 

are to be under fiduciary 

management 

No marketing material 

allowed in professional 

advice from IC-FM firms 
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The statement must be in a comprehensible form so that the client is reasonably able to 

understand it and to take decisions about the fiduciary management services provided 

on an informed basis. 

The Order is prescriptive about the content of the statement, requiring a disaggregated 

itemisation of the overall costs and related charges incurred during the reporting period.  

This information must be provided on a fund-by-fund or product by-product basis, 

including details of the impact of such costs and charges on the return of underlying 

funds. 

 

Our viewpoint 

We are supportive of these requirements.  This increased transparency will allow 

better comparison of fiduciary manager’s fees and costs. 

 

Fiduciary managers – fee reporting to prospective clients 

When participating in a tender process (competitive or otherwise) fiduciary managers 

must disclose and itemise all costs and related charges, both as a cash amount and a 

percentage of assets under management and clearly set out the total ongoing costs and 

charges to be incurred each year, including costs and charges related to the service, 

those deducted directly from assets and those invoiced. 

Any one-off costs and charges that will be, or are likely to be, incurred by the client, must 

also be disclosed. 

Potential exit costs and charges must be disclosed, including that of any explicit exit 

costs such as exit charges or “lock-in” costs.  A clear statement is also required that 

transaction costs might be incurred in switching fiduciary manager, and that such costs 

may be similar in magnitude to those disclosed. The fiduciary manager must also 

disclose whether there are any features of the proposed portfolio that might increase 

such transaction costs. 

 

Our viewpoint 

This will be useful information for trustees.  Even a well-advised trustee who 

requests detailed fee information may benefit from greater consistency of 

information from potential fiduciary managers. 

Prescription about fiduciary 

manager fee reporting 

Potential exit costs must be 

disclosed to prospective 

clients 
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Fiduciary managers – industry-wide standard for performance 
reporting 

The Order requires the fiduciary management industry to put in place a “fiduciary 

management performance standard” approved by the CMA and meeting prescribed 

requirements for reporting historical performance when participating in tenders.  This 

must be done within six months of the Order coming into force.  The submission to the 

CMA for approval must come from a majority of fiduciary managers in the market or from 

an association of investment professionals supported by a majority.  It must also be from 

“representatives of pension schemes”. 

If the fiduciary management industry does not put a standard in place in time the CMA 

will appoint an independent person, at the fiduciary managers’ expense, to do it for them. 

 

Our viewpoint 

The deadline for getting the standard in place, with collaboration between fiduciary 

managers and pension schemes required is quite tight. 

 

Compliance 

All the requirements outlined above come into force six months after the date the Order 

is made, with the exception of industry wide performance standards which comes into 

force when the Order is made.  

The Order requires compliance statements, confirming the extent to which relevant 

requirements have been complied with, to be made to the CMA as follows: 

Requirement Who When 

Compulsory competitive tenders Pension trustees and 

fiduciary manager 

A year and a week from when the requirement comes 

into force, annually thereafter 

Advice/marketing separation IC-FM firm A year and a week from when the requirement comes 

into force, annually thereafter 

Fiduciary manager fee reporting Fiduciary manager A year and a week from when the requirement comes 

into force, annually thereafter 

Use of industry wide performance 

standard 

Fiduciary manager Three months and a week from when the requirement 

comes into force and every three months thereafter 

Objective setting for investment 

consultants 

Pension trustees A year and a week from when the requirement comes 

into force, annually thereafter 

Historical performance reporting 

to potential clients 

Investment consultants and 

fiduciary managers 

A year and a week from when the requirement comes 

into force, annually thereafter 

These compliance statements must be accompanied by a certificate completed by the 

organisation concerned. 
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Our viewpoint 

It is notable that the Order imposes some reporting obligations on trustees as well 

as service providers in a way that is novel for the pensions industry; normally it is 

non-compliance with regulation that needs to be reported.  Potentially thousands of 

reports will need to be made to the CMA and on an ongoing basis  

Next Steps 

Representations about the draft Order should reach the CMA by Wednesday 13 March.  

We anticipate that the Order will come into force fairly soon but in any case, not later 

than 11 June 2019, which is the statutory deadline for the CMA to implement remedial 

action.  

Conclusion 

We remain supportive of the broad thrust of the CMA’s measures.  While we still believe 

that they will not create major disruption for the sector it is quite a substantial package of 

measures which will take a while to bed in. 

 

 

This News Alert does not constitute advice, nor should it be taken as an authoritative statement of 

the law.  If you would like any assistance or further information on the issues raised, please contact 

the partner who normally advises you at LCP via telephone on +44 (0)20 7439 2266 or by email to 

enquiries@lcp.uk.com. 
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